THE SERVICE INSURANCE COMPANY, INC.

80 MAIN STREET, SUITE 330, WEST ORANGE, NJ 07052
INDEMNIFICATION AGREEMENT—READ CAREFULLY AND SIGN

ALL SIGNATURES MUST BE NOTARIZED

The maker or makers of the foregoing statement collectively known as – the (Principal(s), (indemnitor(s), Individual(s), Contractor(s) and or as the Undersigned), hereby authorizes the Service Insurance Company to investigate my statements and to check my credit with any creditors or lending institutions.  The undersigned and each of them hereby certify that each statement herein contained or contained in the bond application is true and that this statement and/or answers to the questions are made for the purpose of inducing Service Insurance Company (the Surety) to execute or continue certain bond(s) or future undertakings.  In consideration of the execution by the Service Insurance Company (the Surety) of the suretyship herein applied for (Suretyship is the contract in which one party guarantees another party’s performance or obligation to a third party. The Principal is the party who bears the primary responsibility for a bonded obligation and who has the duty to perform or fulfill for the Obligee’s benefit. The Obligee is the party to whom a bond runs in favor of and who is protected against loss. The Surety is obligated to perform or fulfill the obligation in the event of the Principal’s failure and the Principal must pay the Surety for any losses it incurs. Surety is a form of credit much like bankers extend credit in the form of dollars loaned or  as a commitment to loan. Bankers granting loans fully expect to have the loans repaid and the same applies to Suretyship where the Surety expects to be repaid for any losses. As such,suretyship is not an insurance policy for the benefit of the Principal but acts as a loan which the Principal agrees to repay) - each of the undersigned, jointly and severally, agrees to be bound by all of the terms of the foregoing indemnity agreement executed by the applicants, as fully as though each of the undersigned were the sole applicant named herein and admit to being financially interested in the performance of the obligations which the suretyship applied for is given to secure and hereby agrees:

1. To pay to Service Insurance Company, upon demand:

a. The premium or premiums determined by Service Insurance Company on said bonds.

b.  A sum of money to cover any liability, claim, suit, or Judgement against said bonds, and any legal fees or expense incurred thereon

c. To indemnify Service Insurance Company and hold Service Insurance Company harmless from any and all liability, damages, loss, costs and expenses of kind and nature, including attorneys’ fees which Service Insurance Company may sustain or incur in consequence of having executed said bonds or enforcing the terms of this agreement against any of the undersigned, or in procuring or attempting to procure its release from liability under said bonds.

2. Service Insurance Company shall have the exclusive right to determine whether any claim or suit shall, on the basis of liability, expediency or otherwise, be paid, compromised, defended or appealed.
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3. An itemized statement of loss and expense incurred by Service Insurance Company, sworn to by an officer of Service Insurance Company, shall be prima facia evidence of the fact and extent of my obligation to Service Insurance Company.

4. Service Insurance Company may procure its release from said suretyship under any law for release of sureties without liability from me as Principal for any damages I sustain therefrom.
5. This agreement shall apply to all renewals, continuations, substitutions and extensions of the suretyship herein applied for, this includes all bonds previously issued or to be issued.

6. Service Insurance Company is authorized to complete any blanks contained in the application or indemnity agreement at the time of execution by the undersigned.

7. It is understood and agreed that the premium for this bond(s) is fully earned upon issuance and is not refundable in the first year of coverage.

8. If cancelable, Service Insurance Company may cancel this bond(s) for cause and not return any part of said premium.  Cause shall include, but not be limited to: Failure to comply with the terms of the indemnity agreement or any agreements between the parties; furnishing of incorrect information to Service Insurance Company; failure to make payments into any build-up fund called for; decrease in security, if any, given to Service Insurance Company; any claim(s) upon the bond(s); obtaining the bond(s) through misrepresentations, whether intentional or negligent; failure to furnish information when requested by Service to Service Insurance Company; any claim(s) upon the bond(s); aiding or abetting another in the presentation of a false or fraudulent claim(s); failure to make any payment demanded by Service Insurance Company pursuant to this agreement.

9. COLLATERAL SECURITY—If a claim is made against Service Insurance Company, or if Service Insurance Company deems it is necessary to establish a reserve for potential claims, and upon demand from Service Insurance Company, the Undersigned shall deposit with Service Insurance Company cash or other property acceptable to Service Insurance Company, as collateral security, in sufficient amount to protect the Service Insurance Company with respect to such claim or potential claims and any expense or attorney’s fees.  Such collateral may be held by Service Insurance Company until it has been fully reimbursed for all loss, expense and attorney’s fees.  Other property includes the real property of both the business and the undersigned individual indemnitors.
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10. The indemnitors herein consent to identification as the debtor for the purposes of the filing of this agreement as a Financial Statement and to the identification of the Surety as the Secured party.  The Indemnitors hereby create a lien pursuant to the provisions of the Uniform Commercial Code in favor of the Surety to be secured by the filing of this agreement according to law which said lien attaches upon the filing hereof to all present and future contract proceeds due and owing to it or to become due and owing to it under any contract, whether bonded by the Surety or not, to the full extent of any and all obligations the indemnitors or the Principal may have to the Surety.  Further, the Indemnitors and the Principal hereby create a lien in favor of the Company in all of their property described herein, to the fullest extent permitted by law upon the filing hereof until the complete satisfaction of all of the obligations of the Indemnitors and the Principal to the Surety.
11. INDEMNITY:  In the event of any payment by the Surety the Contractor and Indemnitors further agree that in any accounting between the Surety and the Contractor, or between the Surety and the indemnitors, or either or both of them, the Surety shall be entitled to charge for any and all disbursements made by it in good faith in and about the matters herein contemplated by this Agreement under the belief that it is or was liable for the sums and amounts so disbursed, or that it was necessary or expedient to make such disbursements, whether or not such liability, necessity or expediency existed; and that the vouchers or other evidence of any such payments made by the Surety shall be prima facie evidence of the fact and amount of the liability to the Surety, regardless of if the surety makes a mistake in making such payment(s).

12. ASSIGNMENT:  The Contractor, the Indemnitors hereby consenting, will assign, transfer and set over, and does hereby assign, transfer and set over to Surety, as collateral, to secure the obligations in any and all of the paragraphs of this Agreement, all the rights, title and interest of the Contractor in and to all machinery, equipment, plant, tools and materials which are now, or may hereafter be about or upon the site or sites of any and all of the contractual work referred to in the Bonds or elsewhere, including materials purchased for or chargeable to any and all contracts referred to in the bonds, materials which may be in process of construction, in storage elsewhere, and any and all said sites.  Any and all percentages retained and any and all sums that may be due hereafter become due on account of any and all contracts referred to in the Bonds and all other contracts whether bonded or not in which the Contractor has an interest. The Contractor agrees to and consents to at the surety’s sole request to have any percentages retained and all sums that may be due paid directly to the Surety.
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13. TRUST FUND:  If any of the Bonds are executed in connection with a contract which by its terms or by law prohibits the assignment of the contract price, or any part thereof, the Contractor and Indemnitors covenant and agree that all payments received for or on account of said contract shall be held as a trust fund in which the Surety has an interest, for payment of obligations incurred in the performance of the contract and for labor, materials, and services furnished in the prosecution of the work provided in said contract or any authorized extension or modification thereof; and, further, it is expressly understood and declared that all monies due and to become  due under contract or contracts covered by the Bonds are trust funds, whether in the possession of the Contractor and Indemnitors of otherwise, for the benefit of and for payment of all such obligations in connection with any such contract or contracts for which the Surety would be liable under any of said Bonds, which said trust also insures to the benefit of the Surety for any liability or loss it may have sustained under any said bonds, and this Agreement and declaration shall also constitute notice of such trust.  The contractor further agrees that contract proceeds from any bonded contract shall be maintained and segregated in an separate account apart from the general funds of the contractor.  The surety shall have the right at any time to examine and reviews such accounts in accordance with the purposes and intent of this agreement.
14. TAKEOVER:  In the event of any breach, payment claim/failure to pay subcontractors or other vendors on any job beyond normal payment terms, delay or default asserted by the obligee on any bond (s) or bonded project, or the Contractor has suspended or ceased work on any contract or contracts covered by any said Bonds, or failed to pay obligations incurred in connection therewith, or in the event of the death, disappearance, Contractor’s conviction for a felony, imprisonment, incompetency, insolvency, or bankruptcy of the Contractor, or the appointment of a receiver or trustee for the Contractor, or the property of the Contractor or in the event of an assignment for the benefit of creditors of the Contractor, of if any action is taken by or against the contractor under or by virtue of the National Bankruptcy Act, or any similar bankruptcy law, or should reorganization or arrangement proceedings be filed by or against the Contractor under said Act, or if any action is taken by or against the Contractor under the insolvency laws of any state, possession, or territory of the United States the Surety shall have the right, at its option and in its sole discretion and is hereby authorized, with or without exercising any other right or option conferred upon it by law or in the terms of this Agreement, to take possession of any part or all of the work under any contract or contracts covered by any said Bonds, and at the expense of the Contractor and Indemnitors to complete or arrange for the completion of the same, and the Contractor and Indemnitors shall promptly upon demand pay to the Surety all losses, and expenses so incurred. Contractor/Principal hereby gives notice to obligee (project owner) at the surety’s request to obligee/project owner that all outstanding account payments are directed to the surety, at the surety’s sole option.
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15. WAIVER OF DEFENSES:  The Indemnitors and the Contractor further expressly agree that in the event of an action at law by the Company against them to recover pursuant to the terms of this agreement, in consideration of the Company having agreed to provide bonds each will not raise as a defense in any jurisdiction the right of homestead nor claim any exemption as the result of an action for divorce or separation and hereby expressly waives the defense of the entire controversy doctrine in any jurisdiction in which the same may be raised and specifically waive any defense based on any applicable statute of limitation.

16. NOTICE OF EXECUTION:  The indemnitors hereby waive notice of execution of said Bonds and of the acceptance of this Agreement, and the Contractor and the Indemnitors hereby waive all notice of any default, or any other act or acts giving rise to any claim under said Bond(s), as well as notice of any and all liability of the Surety under said Bonds, and all liability on their part hereunder, to the end and effect that, the Contractor and the Indemnitors shall be and continue to be liable hereunder, notwithstanding any notice of any kind of which they might have been or be entitled, and notwithstanding any defenses they might have been entitled to make.

17. SETTLEMENTS:  The Surety shall have the right to adjust, settle or compromise any claim, demand, suit or judgement upon the Bonds, unless the Contractor and the Indemnitors shall request the Surety to litigate such claim or demand, or to defend such suit, or to appeal form such judgement, and shall deposit with the Surety at the time of such request, cash collateral satisfactory to the Surety in kind and amount, to be used in paying any judgement or judgments rendered or that may be rendered, with interest, costs, expenses and attorney’s fees, including those of the Surety.
18. SURETIES:  In the event the Surety procures the execution of the Bonds by other sureties, or executes the Bonds with co-sureties, or reinsures any portion of said Bonds with reinsuring sureties, then all the terms and conditions of this Agreement shall inure to the benefit of such other sureties, co-sureties and reinsuring sureties, as their interests may appear.

19. SUITS:  Separate suits may be brought hereunder as causes of action accrue, and the bringing of suit of the recovery of judgement upon any cause of action, shall not prejudice or bar the bringing of other suits upon the other causes of action, whether theretofore or thereafter arising.
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20. OTHER INDEMNITY:  That the Contractor and the Indemnitors shall continue to remain bound under the terms of this Agreement even though the Surety may have from time to time heretofore or hereafter, with or without notice to or knowledge of the Contractor and the Indemnitors accepted or released other agreements of Indemnity or collateral in connection with the execution or procurement of said Bonds, for the Contractor or Indemnitors or others, it being  expressly understood and agreed by the Contractor and the Indemnitors that any and all other rights which the Surety may have or acquire against the Contractor and the Indemnitors that any and all other rights which the Surety may have or acquired against the Contractor and the Indemnitors and/or others under any such other or additional Agreements of indemnity or collateral shall be in addition to, and not in lieu of, the rights afforded the Surety under this Agreement.

21. INVALIDITY:  In case of any of the parties mentioned in this Agreement fail to execute the same, or in the case of the execution hereof by any of the parties be defective or invalid for any reason, such failure, defect or invalidity shall not in any manner affect the validity of this Agreement of the liability hereunder of any of the parties executing the same, but each and every party so executing shall be and remain fully bound and liable hereunder to the same extent as if such failure, defect or invalidity has not existed.  It is understood and agreed by the Contractor and Indemnitors that the rights, powers, and remedies given the Surety under this Agreement shall be and are in addition to, and not in lieu of, any and all other rights, powers, and remedies which the Surety may have or acquire against the Contractor and Indemnitors or others whether by terms of any other Agreement or by operation of law or otherwise.  If any term provision of this Agreement shall be declared invalid or unenforceable the remainder of this Agreement shall not be affected thereby and each term and provision of the Agreement shall remain valid and enforceable.

22. ATTORNEY IN FACT:  The Contractor and Indemnitors hereby irrevocably nominate, constitute, appoint and designate the Surety as their attorney-in-fact with the right but not the obligation, to exercise all of the rights of the Contractor and Indemnitors assigned, transferred and set over to the Surety in this Agreement, and in the name of the Contractor and Indemnitors to make, execute, and deliver any and all additional or other assignments, documents or papers deemed necessary and proper by the Surety in order to give full effect not only to the intent and meaning of the within assignments, 

but also to the full protection intended to be herein given to the Surety under all provisions of this Agreement.  The Contractor and Indemnitors herby ratify and confirm all acts and actions taken and done by the Surety as such attorney-in-fact.
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23. SERVICE OF PROCESS:  The Indemnitors and the Contractor hereby constitute and appoint _______________________________________ (insert  name) as their agent for service of the process to receive for them and on their behalf all process in connection with any action instituted by the Surety against them or any of them in any court of competent jurisdiction.  With respect to any action brought by the Surety on the Agreement in the jurisdiction in which one or more of the Undersigned reside, are domiciled, are doing business or are found, each of the Undersigned not in the jurisdiction hereby designates each of the Undersigned in such jurisdiction as his agent to receive on his behalf service of process in such action.  Each of the undersigned further agree that each will be bound by service of process by regular or certified mail in every jurisdiction which so permits in any action by the SURETY.

24. MODIFICATION:  This Agreement may not be changed or modified orally.  No change or modification shall be effective unless made by written endorsed executed to form a part hereof.

25. SUBORDINATION OF INDEMNITORS:  The Indemnitors shall have no rights of indemnity against the Contractor or his property until the Contractor’s obligations to the Surety under this Agreement have been satisfied in full.

26. NOTICE OF CLAIMS:  The Undersigned shall immediately notify Surety in writing upon becoming aware of any demand, notice or proceeding which may result in liability to Surety under any Bond.

27. The Principal and Indemnitors acknowledge that The Service Insurance Company’s consideration of any request for the execution of any bond whatsoever, and it’s underwriting of any such bond, is performed solely for the benefit of The Service Insurance Company and for the purpose of determining whether execution of such bond is in the interest of The Service Insurance Company.  The Principal and Indemnitors further acknowledge that the Service Insurance Company relies upon them to provide any specific bond form(s) and all additional documentation and information that may be required by the obligee or by law, or that they consider to be germane to any bond request.
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28. As a result, the Principal and the Indemnitors are in the best position to determine whether any bond executed by The Service Insurance Company satisfies the requirements of the obligee and/or of the law.  Accordingly, The Service Insurance Company has no obligation whatsoever to ensure or otherwise confirm that any bond (or other document) it executes or provides satisfies or otherwise complies with any such requirements.  This obligation is borne solely by the Principal and the Indemnitors, who specifically acknowledge their obligation to review any and all bonds and related documents executed or otherwise provided by The Service Insurance Company, and to promptly advise The Service Insurance Company of any errors or other matters requiring further attention.  The Service Insurance Company does not guaranty the acceptance of any bond or other document by the obligee(s) named therein, and does not guaranty that any bond or other document satisfies all requirements that may be imposed by law.
29. The Principal and the Indemnitors acknowledge that The Service Insurance Company has the right, in its own and sole discretion, to determine whether to execute any bond requested by the Principal and/or the Indemnitors.  The Principal and the Indemnitors further acknowledge that The Service Insurance Company, in its own and sole discretion, may discontinue bonding the Principal at any time, and/or may decline to execute any bond, for any reason whatsoever, including specifically the right to decline to execute any performance and/or payment bond in connection with any low bid notwithstanding the fact that The Service Insurance Company may have executed or provided a “Consent of Surety” or “Proposition of Surety” in connection with such bid.  Any such declination shall not reduce or otherwise affect the liability of the Principal and/or the Indemnitors under this Agreement.

30. SURETY’S MISTAKE(S), ERROR(S), OMMISSION(S), NON-CONFORMANCE, REFUSAL TO EXECUTE OR REJECTED BOND(S): In light of the foregoing, the Principal and the Indemnitors hereby assume all risk of loss, damage, and other injury related in any way to The Service Insurance Company’s consideration of any application or request for a bond, its execution of any bond and/or other document, its refusal to execute or provide any bond and/or other document, or the refusal or rejection of any bond or other document by an obligee.  The Service Insurance Company is not responsible for any loss, damage, or other injury that the Principal and/or the Indemnitors may allege to have sustained as a result of any declination of any bond request and/or execution of any bond or other document, or the refusal or rejection of such bond or other document by an obligee, including any omission, mistake, or item of non-conformance in any bond or document, even if such omission, mistake, or non-conformance arises, in whole or in part, from the negligence of The Service Insurance Company. 
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The Principal and the Indemnitors specifically waive and release The Service Insurance Company (and its officers, directors, employees, and anyone else acting on its behalf) from any claim and cause of action, based upon negligence or any other theory whatsoever, arising or otherwise related to any such omission, mistake, or item of non-conformance, and/or from The Service Insurance Company’s declination of any bond request or refusal to execute any bond or other document, and/or from the refusal or rejection of any bond or other document by an obligee.  The Principal and the Indemnitors acknowledge that they fully understand that the foregoing is a release of liability and that they are voluntarily giving up any right they may otherwise have to bring legal action against The Service Insurance Company (and its officers, directors, employees, and anyone else acting on its behalf) as set forth above.
31. In the event the Principal and/or the Indemnitors commence a legal action against The Service Insurance Company (or its officers, directors, employees, and anyone else acting on its behalf), on account of the foregoing or for any other reason whatsoever, the costs and expenses for which the Principal and Indemnitors are obligated to indemnify and/or collateralize The Service Insurance Company as discussed herein, including but not limited to those discussed in paragraphs 1(c) and 9 above, shall include all attorney’s fees and disbursements paid or otherwise incurred (or to be paid or otherwise incurred) by The Service Insurance Company in defending such legal action and in prosecuting any counterclaims, cross-claims, and third-party claims therein.
32. The Principal and the Indemnitors acknowledge that, in the event a court determines that any of the foregoing is not enforceable, such that the Principal and/or the Indemnitors are permitted to maintain a claim or cause of action against The Service Insurance Company (or its officers, directors, employees, and anyone else acting on its behalf) on any of the grounds discussed above, then the damages for which The Service Insurance Company (or its officers, directors, employees, and anyone else acting on its behalf) can be held liable are limited specifically to and shall not exceed the premium paid for the specific bond or document at issue.  Consequential damages are not foreseeable and are not within the contemplation of the parties, and shall not be awarded against The Service Insurance Company.

The Surety is specifically empowered to make, file, and record any instrument including real and personal mortgages in the name of the Indemnitors encumbering any property, real or personal, known to the Surety to be owned by the Indemnitors and which is lawful collateral for the purposes expressed in this agreement. 
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IMPORTANT
The Indemnitors and the Principal recognize that this is a legal document and that each has had the opportunity to review the same with any person of their choice including an attorney.  By executing this document, each acknowledges such review or an intentional waiver thereof.

Signed and dated this 
 FORMTEXT 

  
 day of    a.d. 2011
Signature of applicant for bond:

     
FULL NAME OF FIRM 








	     
	     

	FIRM ADDRESS AND ANY AFFILIATES

	BUSINESS PHONE NO.

	________________________________


     , PARTNER/CORP. OFFICER
	


     
FULL NAME OF FIRM 








	     
	     

	FIRM ADDRESS AND ANY AFFILIATES

	BUSINESS PHONE NO.

	________________________________


     , PARTNER/CORP. OFFICER
	



FULL NAME OF FIRM 








	
	

	FIRM ADDRESS AND ANY AFFILIATES

	BUSINESS PHONE NO.

	________________________________



	


	
	

	
	

	
	

	
	

	
	


SIGNATURE OF PERSONAL INDEMNITOR AND SPOUSAL INDEMNITOR

Insert address of home owned and pledged as additional collateral:

	

	

	___________________________________

INSERT HOME ADDRESS
	_____________________________________

INSERT HOME PHONE NO.

	
	

	___________________________________


     , INDEMNITOR

	_____________________________________

     , SPOUSAL INDEMNITOR

	
	

	
	

	___________________________________

     
	_____________________________________

INSERT HOME PHONE NO.

	

	____________________________________


INSERT HOME ADDRESS, INDEMNITOR
	______________________________________

     , SPOUSAL INDEMNITOR

	
	

	
	

	____________________________________

INSERT ADDRESS
	_____________________________________

INSERT HOME PHONE NO.

	

	___________________________________

     , INDEMNITOR
	______________________________________



	
	


Each page must be initialed by each indemnitor, including spousal indemnitor.

_____________________________________

     
     
     
     
     
     
NOTARY ACKNOWLEDGMENT PAGE

 (TO BE COMPLETED FOR EACH SIGNATURE ON THE INDEMNIFICATION AGREEMENT)

Corporation Acknowledgment

State of      





SS:

County of      
On this    day of  FORMDROPDOWN 
, 2011, before me personally came       to me known, who, being by me duly sworn, did depose and say that (s)he resides in      ,     and that (s)he is the Owner  of       , 

_________________________

Notary Public 

State of      





SS:

County of      
On this 
 FORMTEXT 

  
 day of , 2011, before me personally came       to me known, who, being by me duly sworn, did depose and say that (s)he resides in      ,     and that (s)he is the Owner  of       
 
_________________________

Notary Public 

State of      





SS:

County of      
On this 
 FORMTEXT 

  
 day of , 20  , before me personally came       to me known, who, being by me duly sworn, did depose and say that (s)he resides in      ,     and that (s)he is the Owner  of  

_________________________

Notary Public 

INDIVIDUAL ACKNOWLEDGMENT OF PERSONAL INDEMNITOR BY NOTARY

State of      





SS:

County of      
On this    day of  FORMDROPDOWN 
, 2011, before me personally came      , and known to me to be the individual who executed the foregoing instrument, and acknowledged that (s)he executed the same.












_________________________

Notary Public 

State of      





SS:

County of      
On this   day of  FORMDROPDOWN 
, 2011, before me personally came      , and known to me to be the individual who executed the foregoing instrument, and acknowledged that (s)he executed the same.












_________________________

Notary Public

State of      





SS:

County of      
On this    day of  FORMDROPDOWN 
, 2011, before me personally came      , and known to me to be the individual who executed the foregoing instrument, and acknowledged that (s)he executed the same.












_________________________

Notary Public
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